Strasbourg/Religlaw Topics – Working Glossary  Donlu’s Notes -  28 May 2010

(Tailored at this point particularly to Strasbourg Cases/OSCE needs)
Access to Religious Community    Usually used when prisoners or others whose activities are somehow restricted are denied opportunity to consult with or receive services of priests, rabbis, chaplains, or other religious leaders or members of their religious group.  May overlap with “Prisoner Rights.”


Affirmative State Obligations  

Anti-cult Legislation

Appointment of Religious Officials

Asylum 
  Self-evident.  Sometimes but not always the same issue as deportation/expulsion.

Autonomy of Religious Organizations

Blasphemy   Usually having to do with “blasphemy laws,” but may arise in various contexts having to do with freedom of expression or freedom to change religious belief.

Broadcast Media   From the OSCE Guidelines:  “Three of the principal issues that arise with regard to the broadcast media are ownership, access, and disparagement of, or incitement against, other religious communities. International standards typically are not specific with regard to broadcast-media issues. Thus, general principles of equality and non-discrimination are the basic guidelines. Religious and belief groups should presumably not be particularly disadvantaged from owning or operating media facilities. When the media is operated by the State, an equitable procedure should be allowed for providing various religious or belief groups with access to the media. While States will have differing and often conflicting policies with regard to libel, hate speech, or disparagement of religious or belief groups, the laws should nevertheless be equitable and non-discriminatory.”


Burial Issues    Formerly “Access to Dead Bodies.” Almost always involves complaints of people who because of religious discrimination (usually against Muslims) are denied access to the bodies of dead relatives, thus being prevented from performing proper/religious burials.

Cemeteries   From the OSCE Guidelines:  “States have a variety of practices involving the relationship between religion and cemeteries. In some cases, the State exercises complete control over the subject, and in others a great deal of responsibility is held by religious institutions. Although there are no clear rules governing the subject, the State should avoid discrimination among religious groups and permit, within reasonable grounds (particularly public health), the right to manifest religion and belief in this phase of the human condition.”

Child Custody

Child Rights

Church Tax
Church-State Relations

Conscientious Objection   Usually but not always having to do with objection to military service.  (In X. v. Netherlands  2065/63, for example, a member of a Reformed Church (Gereformeerde Kerk) claimed conscientious objection to state's insurance plan for old age.)


Corporal Punishment

Defamation

Definition of Religion
Deportation / Expulsion   Deportation and expulsion are not necessarily synonymous; often associated with Asylum.  
Deprogramming
Derogation     From OSCE Guidelines:   “Article 4(2) of the ICCPR provides that States may make no derogation from the right to freedom of religion or belief, including in times of public emergency. In this regard, the right to freedom of religion or belief is accorded even higher priority than freedom of expression or freedom of association. This does not mean that other State interests may never override freedom of religion or belief. But it does mean that even during times of public emergency, this fundamental right can be overridden only if this is warranted under the applicable limitations clause.”

Discrimination   Another catchall, of course, but sometimes it’s the only clear issue.


Displacement / Freedom of Movement

Donations

Education

Effective Remedy / Access to Courts

Employment - Religious Autonomy     OSCE Guidelines have something to say about “Labour.”


Equality / Non-Discrimination    It might be splitting hairs to distinguish this category from “Discrimination,” but I usually think of Discrimination as applying to individuals who have suffered some sort of personal persecution or discrimination because of their religious beliefs, whereas this category has to do with discriminatory laws.  Is this intuitive?


Extradition

Family and Private Life

Financial Subsidies 

Foreign Issues  This is a narrow category, not a broad one as many recent submitters are assuming.  It is intended to be limited to issues such as visas aimed at religious exclusion and fund transfers that discriminate on religious grounds.  (See OSCE Guidelines.) 

Freedom of Association / Assembly

Freedom of Expression

Freedom of Religion or Belief - General   The catch-all category that might be used for general documents that don’t address specific issues.  More useful than one might at first think.


Freedom to Change Religion or Belief

Freedom to Choose Belief

Freedom to Manifest Belief

Government Approvals

Historical Issues    I’m not sure where this one came from, but we only have one item in this category, an article submitted by Keith Thompson.  It will probably be a good “non-court-case” catchall.
Internal Forum (forum internum)  From OSCE Guidelines:  “The internal-freedom rights of conscience and belief may never be limited by the State.”  However, internal forum issues arise in a number of settings.  From the Casebook:   What Germans would call “negative confessional freedom”—the freedom not to disclose one’s beliefs—becomes a practical issue when states require that one’s religion be disclosed on identity cards and in census data, or that one participate in mandatory patriotic observances. …  State-required violations of confidential religious communications, such as the Catholic priest-penitent privilege, provide another example of intrusion into the internal forum.  Still another issue typically treated as an internal forum matter in international analysis is the right to change one’s religion.  … The most powerful form of coercion in religious matters is denial of information.  No one ever converted to a religion of which he or she had never heard.  Protection of internal forum rights therefore may require protection of the right to persuasively communicate religious convictions or to proselytize.  

Interpretation of the ECHR

Land Use / Property Restitution

Liberty / Due Process
LIMITATIONS    From OSCE Guidelines:  International human rights instruments and State constitutions typically identify not only the right of freedom of religion or belief, they also identify the circumstances in which a State legitimately may limit the manifestation of those rights…. The standard international analysis, which may vary depending on the country and the status of ratification of international instruments, makes three basic inquiries. First, is the limitation prescribed by law, meaning is it sufficiently clear as to give notice of what is and is not prohibited? Second, is the purported basis for the limitation identified in the limitations clause? …  Third, is the limitation proportionate to the public interest that is served? Laws must satisfy all three inquiries.
The following are derived from the “limitations clause” of the European Convention on Human Rights:

Limitations - Health
Limitations - Interference
Limitations - Morality
Limitations - Necessary in a Democratic Society
Limitations - Prescribed by Law
Limitations - Public Order
Limitations - Public Safety
Limitations - Rights of Others

Margin of Appreciation   From OSCE Guidelines:  International standards generally, and the European

Court of Human Rights specifically, presume that there is a “margin of appreciation” that allows, to some extent, States to enact laws and implement policies that may differ from each other with regard to different histories and cultures. While this margin of appreciation should be respected, it should not be interpreted with a degree of latitude that would permit the undermining of the substance of human rights values. While laws of different States do not need to be identical, and while they should be allowed some flexibility, this flexibility should nevertheless respect the important underlying rights.

Marriage / Divorce

Mass Media  Usually associated with defamation or freedom of expression.


Military Issues   May double with conscientious objection.


Minority Rights

Name Protection

National Security

Neutral and Generally Applicable Law

New Religious Movements

Oaths

Offense to Religious Sensibilities

Offensive Speech   Includes hate speech and sometimes overlaps with blasphemy or defamation.

Pacifism

Parental Rights

Persecution

Places of Worship 


Political Expression

Prisoner Rights

Privacy

Proportionality    (Overlap with limitations categories)

Proselytizing / Missionary Rights

Registration

Religious Clothing

Religious Discrimination

Religious Disputes - State Involvement

Religious Extremism

Religious Hatred

Religious Symbols

Ritual Slaughter

Standing

Tax Exempt Status

Terrorism

Torture / Inhuman Treatment

Unlawful / Unjust Detention

Victim
Visa/ Immigration Controls

Women's Rights
1

